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I –  Introduction

1.                The Landesgericht Bozen (Regional Court, Bolzano) has referred to the Court for a
preliminary ruling under Article 234 EC a question asking whether Italian administrative
provisions are compatible with Community employment law. Specifically, the referring court
raises the question of the validity of national legislation which requires employers to submit,
within 30 days of their conclusion, a copy of all the part-time employment contracts they enter
into. That obligation, which is accompanied by stringent administrative penalties for cases of
non-compliance, should be consistent with Council Directive 97/81/EC of 15 December 1997
concerning the Framework Agreement on part-time work concluded by UNICE, CEEP and the
ETUC. (2)

2.        Although the Court has previously interpreted Directive 97/81, this is the first time it has
been asked to rule on discrimination which is not the result of the substantive provisions of the
contract but rather of the administrative obligations imposed on employers in relation to part-
time employment contracts. Consequently, this case provides the Court with the opportunity to
determine the scope of the protection afforded by Directive 97/81 and to define its relationship
with the general principle of non-discrimination and with Council Directive 76/207/EEC of 9
February 1976 on the implementation of the principle of equal treatment for men and women as
regards access to employment, vocational training and promotion, and working conditions. (3)
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II –  The legal framework

A –    The Community legislation

3.                In 1997, the European Community adopted Directive 97/81 for the purpose of
implementing the Framework Agreement on part-time work concluded between the European
social partners. The directive sought, on the one hand, to abolish discrimination against part-
time workers and, on the other, to encourage the development of that type of employment
contract. Clauses 4 and 5 of the Framework Agreement are of particular note:

‘Clause 4: Principle of non-discrimination

1. In respect of employment conditions, part-time workers shall not be treated in a less
favourable manner than comparable full-time workers solely because they work part time unless
different treatment is justified on objective grounds.

2. Where appropriate, the principle of pro rata temporis shall apply.

3. The arrangements for the application of this clause shall be defined by the Member States
and/or social partners, having regard to European legislation, national law, collective
agreements and practice.

4. Where justified by objective reasons, Member States after consultation of the social partners
in accordance with national law, collective agreements or practice and/or social partners may,
where appropriate, make access to particular conditions of employment subject to a period of
service, time worked or earnings qualification. Qualifications relating to access by part-time
workers to particular conditions of employment should be reviewed periodically having regard
to the principle of non-discrimination as expressed in Clause 4.1.

Clause 5: Opportunities for part-time work

1. In the context of Clause 1 of this Agreement and of the principle of non-discrimination
between part-time and full-time workers:

(a) Member States, following consultations with the social partners in accordance with national
law or practice, should identify and review obstacles of a legal or administrative nature which
may limit the opportunities for part-time work and, where appropriate, eliminate them;

(b) the social partners, acting within their sphere of competence and through the procedures set
out in collective agreements, should identify and review obstacles which may limit opportunities
for part-time work and, where appropriate, eliminate them.

…’

4.        As I have stated, the purpose of Directive 97/81 is to combat the unequal treatment of
different types of employment contract. However, the directive is also concerned, as a
secondary but equally important aim, with discrimination on grounds of sex. Indeed, recital 5 in
the preamble to the directive states that ‘the conclusions of the Essen European Council stressed
the need to take measures to promote employment and equal opportunities for women and men.’
Similarly, Clause 6(4) of the Framework Agreement establishes that the provisions on part-time
work and the provisions on non-discrimination on grounds of sex are interdependent:

‘This Agreement shall be without prejudice to any more specific Community provisions, and in
particular Community provisions concerning equal treatment or opportunities for men and
women.’

5.               The provisions concerning equal treatment to which the Framework Agreement refers
are, principally, Council Directive 75/117/EEC of 10 February 1975 on the approximation of the
laws of the Member States relating to the application of the principle of equal pay for men and
women,  (4) and Council Directive 76/207 on the implementation of the principle of equal
treatment for men and women as regards access to employment, vocational training and
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promotion, and working conditions. (5) Article 3 of Directive 76/207 is particularly relevant to
these proceedings:

‘1. Application of the principle of equal treatment means that there shall be no discrimination
whatsoever on grounds of sex in the conditions, including selection criteria, for access to all jobs
or posts, whatever the sector or branch of activity, and to all levels of the occupational
hierarchy.

2. To this end, Member States shall take the measures necessary to ensure that:

(a) any laws, regulations and administrative provisions contrary to the principle of equal
treatment shall be abolished;

(b) any provisions contrary to the principle of equal treatment which are included in collective
agreements, individual contracts of employment, internal rules of undertakings or in rules
governing the independent occupations and professions shall be, or may be declared, null and
void or may be amended;

(c) those laws, regulations and administrative provisions contrary to the principle of equal
treatment when the concern for protection which originally inspired them is no longer well
founded shall be revised; and that where similar provisions are included in collective
agreements labour and management shall be requested to undertake the desired revision.’

B –    The Italian legislation

6.        Article 2 of Legislative Decree 61/2000 of 25 February 2000 (6) imposes on employers
the obligation to send, no later than 30 days after the conclusion of a part-time contract, a copy
of that contract to the competent provincial employment and social security inspectorate.

7.                In accordance with Article 8 of the Legislative Decree, failure to comply with that
requirement attracts an administrative penalty of EUR 15 for each employee concerned and for
each day of delay. No provision is made for any quantitative limit on the penalty or for any
grounds for mitigation or aggravation based on the degree of culpability of the infringer.

8.        In 2003, three years after the entry into force of Legislative Decree 61/2000, Article 2
was repealed. (7) Nevertheless, since the principle of tempus regit actum governs this field in
Italy, the provisions abolishing the infringements and the administrative penalties cannot have
favourable retroactive effect.

III –  The facts

9.        The Landesgericht Bozen explains in the order for reference that Ruth Volgger, Othmar
Michaeler and Subito GmbH infringed Article 2 of Legislative Decree 61/2000. Despite the
brief account of the facts, it is clear from the order that the Arbeitsinspektorat der Autonomen
Provinz Bozen (Employment and Social Security Inspectorate of the Autonomous Province of
Bolzano) imposed on Mr Michaeler and Subito GmbH a penalty in the form of a fine of EUR
216 750. The reference for a preliminary ruling in Case C‑55/07 was made in the action
contesting the decision to impose the penalty. At the same time, Ms Volgger, Mr Michaeler and
Subito GMBH received a penalty in the amount of EUR 16 800 which they contested before the
Landesgericht Bozen, giving rise to the reference in Case C‑56/07.

10.            The order for reference does not provide any more factual information but, as I will
explain below, the uncertainty which has arisen necessitates an essentially abstract analysis of
the applicable provisions. Accordingly, there is no reason why the Court should not give a
preliminary ruling in the present proceedings.

IV –  The question referred for a preliminary ruling and the procedure before the Court
of Justice

11.           The Landesgericht Bozen, which is fully aware of the Community and national legal
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frameworks, has referred the following question to the Court:

‘Are national provisions (Articles 2 and 8 of Decree-Law No 61/2000) which impose an
obligation on employers to send a copy of part-time employment contracts within 30 days of
their conclusion to the competent provincial department of the Labour Inspectorate, which
imposes a fine of EUR 15 per employee concerned and per day of delay for failure to do so, and
which do not set an upper limit for the administrative fine, compatible with Community law
provisions and Directive 97/81/EC of 15 December 1997?’

12.      By order of 18 April 2007, the President of the Court joined the two cases in the light of
their objective connection.

13.           During the written stage, observations were lodged by the Italian Government and the
Commission. Since a hearing was not requested, after the general meeting of 27 November
2007, the case became ready for the preparation of this opinion.

V –  Legal analysis

A –    A preliminary consideration: the relationship between the general principles of law and
Directives 97/81 and 76/207

14.      Before dealing with the substance of the case, it is necessary to identify the applicable
legal framework. In the order for reference, the Landesgericht Bozen asks whether the disputed
Italian measures are compatible with Directive 97/81 and ‘with Community law’. That final part
of the question, together with the reasoning set out in the order, suggest to me that the referring
court harbours uncertainty about whether the Italian legislation conforms to other Community
provisions as well.

15.            In my view, that reference to Community law concerns the principle of non-
discrimination on grounds of sex. As the Italian Court points out, the unequal treatment of part-
time and full-time contracts is liable to give rise to indirect discrimination, since women are a
group particularly likely to be recruited under the former type of contract.

16.           The ambiguity with which the applicable legal framework is described necessitates an
explanation of the role of the principle of non-discrimination on grounds of sex in the Directives
on equal treatment. In order to provide a useful reply, it is appropriate to consider briefly certain
general aspects of the system of sources of Community law.

17.      The impact of the general principles of law on Community directives has not always been
straightforward. The emergence of open, indeterminate rules like the principles, together with
the teleological nature of directives, is liable to confuse courts when it comes to applying clear
criteria in order to resolve a dispute. The interwoven, complex influence which the two sources
of law have on one another calls for clarification.

18.      The general principles of law perform a heterogeneous function in the Community legal
system. On the one hand, they are legal rules comparable to rules of primary law which have
their own autonomy and may be used to determine whether an act of secondary law is valid or
whether a provision of national law is applicable;  (8) on the other hand, they supplement the
interpretation of other provisions of primary or secondary law, including provisions of national
law, and, while they do not have full autonomy, they have a strong influence on the
interpretation in each individual case. (9)

19.      That function of the principles becomes more straightforward where they are set down in
written law, as has occurred with the principle of non-discrimination on grounds of nationality
(Article 12 EC), since they then acquire a democratic character which they lack when they are
created by case-law. However, in both cases, the principles act as parameters in accordance with
other rules and as criteria for interpretation.

20.            That clear duality becomes rather more complex where directives are concerned. In
Mangold, (10) the Court held that it was possible for a general principle of law to apply where a
directive could not be relied on in the case owing to its subject-matter, its lack of effectiveness
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in horizontal relationships, and the fact that the period for its transposition had not yet expired.
The legislation in issue in Mangold was Council Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal treatment in employment and occupation.  (11)
However, the Court resolved the difficulty in applying the directive by acknowledging the
autonomy of the general principle of non-discrimination on grounds of age.  (12) Where the
Community legislature had not ensured protection by means of a directive, the Court of Justice
found a solution by relying on a general principle of law.

21.      In his opinion in Palacios de la Villa, (13) Advocate General Mázak is harshly critical of
the Mangold case-law, which he regards as harmful to the Community legal order as a
whole. (14) I share the view of the advocate general, since the subsidiary applicability of the
principles not only gives rise to a lack of legal certainty but also distorts the nature of the system
of sources, converting typical Community acts into merely decorative rules which may be easily
replaced by the general principles. (15)

22.            I believe that the Court should be very cautious when applying directives and general
principles of law simultaneously. Indeed, their coexistence would be of more use to the Court if
it were argued that directives, once they have become part of the legal system, must be
interpreted in such a way that they complement the general principles but the two are not placed
on an equal footing, because if, following the adoption of a directive, the principles were to
govern matters which fall within the scope of that directive, it would seriously detract from the
latter’s function and nature. It would be preferable, where they are invoked in cases concerning
directives, if the general principles of law acted as criteria for interpretation. In that way, the
relationship between the principles and directives would create a climate more likely to
guarantee legal certainty and more in keeping with the institutional equilibrium underlying a
system of sources such as the Community one. (16)

23.            In those circumstances, the question referred by the Landesgericht Bozen calls for an
assessment of whether the uncertainties raised may be resolved using Community legislation, in
which case the general principles would be used exclusively as tools for interpreting the
directives. However, if there are no applicable directives, the general principles of Community
law would come into play as autonomous rules of law.

24.            In my opinion, the uncertainties raised by the Italian court are governed by two
directives: Directive 97/81, to which that court has expressly referred and which governs part-
time work, and Directive 76/207, which concerns the principle of equal treatment for men and
women as regards access to employment, vocational training and promotion, and working
conditions. Although the referring court cites Article 137 EC, its questions pertain to Directive
76/207.

25.           Accordingly, in the present case it will be appropriate to interpret those directives in
accordance with the general principles, while ensuring that those principles are not applied as
autonomous rules which would have the effect of widening the scope of the directives by the
back door and bypassing democratic decision-making processes.

26.      Finally, it will be necessary to examine in detail the relationship between Directive 97/81
and Directive 76/207.

27.      In Steinicke, Advocate General Tizzano saw no reason not to apply the two directives to a
part-time employment scheme with a view to retirement that was open only to employees who
had worked full-time for a total of at least three of the last five years. (17) However, the Court
held that the disputed scheme concerned working conditions, thereby excluding Directive 97/81
and avoiding the need to consider the question which has arisen in the present case. (18)

28.      One year later, the question of the relationship between the two directives arose again in
Wippel, in which the Court finally agreed that they could apply simultaneously in an individual
case.  (19) I feel it would be appropriate to recall at this juncture the opinion of Advocate
General Kokott in that case. (20) The advocate general took the view, which I fully support, that
the two directives pursue different objectives. In the absence of any material similarity, it is not
possible to assume a relationship of general rule to special rule between the provisions. (21)
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29.      Now that the nature of the application of the directives has been identified, in terms of
their relationship with the principles and with each other, it is necessary to examine the
substance of the question submitted by the Landesgericht Bozen. First, I will analyse whether
the disputed Italian measures are compatible with Directive 97/81 and I will then determine
whether they conform to Directive 76/207.

B –        The administrative obligations imposed by Legislative Decree 61/2000 in the light of
Directive 97/81

1.      Purpose of the question

30.      The Landesgericht Bozen requests an interpretation of Directive 97/81 in order to assess
the compatibility with that Community act of two provisions of Legislative Decree 61/2000
(Articles 2 and 8). In accordance with those provisions, employers must send a copy of part-
time employment contracts, within 30 days of their conclusion, to the competent employment
authority, with infringement being punished by severe administrative penalties under which a
fine of EUR 15 is imposed for each employee concerned and for each day of delay; there is no
ceiling on the amount payable.

31.            With a view to promoting employment, Directive 97/81 abolished all discrimination
between part-time and full-time employment contracts. That aim is enshrined in Clause 1(a) of
the Framework Agreement annexed to the directive, which states that its purpose is ‘to provide
for the removal of discrimination against part-time workers and to improve the quality of part-
time work’. (22)

32.            The equal treatment required by the directive is aimed principally at the substantive
conditions of the employment relationship. The directive seeks to abolish all discrimination
between the two types of contract which disadvantages part-time workers. The case-law of the
Court in this field confirms that view. (23)

33.            However, the present case does not concern the subject-matter of the employment
contract; instead, the Italian legislation introduces bureaucratic measures into the administrative
obligations of employers. Accordingly, this case relates to a vertical relationship between the
State (the employment authority) and an individual (the employer).

34.      Despite the fact that in the context of these proceedings the complaint does not concern
the type of discrimination which constitutes the main objective of Directive 97/81, it is still
important to examine the measures adopted in Italy. Clause 5(1)(a) of the Framework
Agreement calls on the Member States to identify obstacles of a legal or administrative nature
which may limit the opportunities for part-time work and, where appropriate, eliminate them. It
is clear, therefore, that the bureaucratic restrictions imposed on the conclusion of part-time
contracts are liable to infringe Directive 97/81.

35.      Accordingly, my reply will focus on whether Legislative Decree 61/2000 is compatible
with Clause (5)(1)(a) of the Framework Agreement annexed to Directive 97/81. It is appropriate
to assess the lawfulness of the notification obligation first of all, followed by the lawfulness of
the punitive measures. The provisions concerned are both contrary to the principle of non-
discrimination between employment contracts laid down in Directive 97/81. For reasons of
conceptual and expositional clarity, the failings of the two provisions must be dealt with
separately.

2.      The administrative notification obligation

36.      The Landesgericht Bozen asks whether the obligation to notify all part-time employment
contracts to the employment authority constitutes an infringement of Community law.
Consequently, it is necessary to identify whether there is an objective, reasonable justification
for the different treatment.

37.            The principle of proportionality has been accorded a prominent position in the
assessment of the Community principle of non-discrimination by the case-law of the Court and
the judicial practice of a number of Member States. It has been treated in the same way by
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academic writers. (24) The threefold proportionality test provides a useful tool for resolving the
problem, requiring that the discrimination must be appropriate, necessary and proportionate in
the strict sense. (25) Using that threefold evaluation, which is carried out in stages rather than
cumulatively, the assessment of equality becomes more transparent and generates greater legal
certainty.

38.      The assessment of the principle of proportionality also confirms the points put forward in
paragraphs 17 to 22 of this Opinion. In the case of a directive which harmonises a specific
sector, the general principles perform an interpretative function. In the present case, the
principle of proportionality helps to determine the meaning of Clause 5(1)(a) of the Framework
Agreement annexed to Directive 97/81.

39.      Case-law provides many examples of national provisions which impede the attainment of
Community objectives. (26) The most prolific area is the freedoms of movement. In that field,
the Court reserves particularly harsh criticism for directly discriminatory measures, because
they lead to open inequality which it is for the Member States, to justify. However, in the case
of indirectly discriminatory measures, the standard of review is always more measured and
cautious in view of the difficulties which this type of assessment creates for the court
performing it. (27)

40.            It is my view that the case-law on freedom of movement must become the point of
reference for answering the question referred for a preliminary ruling in the present case.
Notwithstanding the obvious differences between the fundamental freedoms and a harmonised
sector like employment, the methods of review employed by the Court are useful when it comes
to drawing up rules for the interpretation of Directive 97/81.

41.           The freedom to provide services and the freedom of establishment have provided the
Court with the opportunity to rule on the compatibility with Community law of a number of
national administrative procedures aimed solely at professionals exercising the right to freedom
of movement. In Vander Elst,  (28) the Court held that ‘national legislation which makes the
provision of certain services on national territory … subject to the issue of an administrative
licence constitutes a restriction on the freedom to provide services’.  (29) That finding, which
has become settled case-law and been endorsed as a test of proportionality, is founded on the
appropriateness and necessity of the administrative measures concerned. First of all, the Court
determines whether there is a logical relationship between the national obligation and the aim it
pursues. (30) Second, the Court evaluates whether there are less restrictive alternatives which
would enable the State to achieve the same objectives using less onerous means.  (31) That
second stage of the test frequently culminates in a finding that there has been an infringement of
Community law.

42.            The Vander Elst judgment ruled that an obligation incumbent on undertakings
established in another Member State to obtain for their employees work permits issued by a
national immigration authority, with the imposition of an administrative fine as the penalty for
infringement, is incompatible with the freedom to provide services. A few years later, in
Commission v Belgium, (32) the Court went even further and extended that reasoning to national
measures applicable to all individuals without exception, specifically an obligation incumbent
on security firms to acquire an administrative authorisation. (33)

43.            For the purposes of determining whether an administrative obligation is justified,
particularly when carrying out the necessity test, the Court has used consistent reasoning in its
case-law. In Schnitzer,  (34) which concerned the obligation to register in a trades register
undertakings established in other Member States which provided services in Germany, is most
illuminating. The Federal Republic of Germany argued that that obligation was necessary to
guarantee the quality of skilled work, but the Court held that that justification was not decisive
and that it was necessary to take a different approach, linked to the effectiveness of the
administrative provisions in issue. The Court went on to state in Schnitzer that ‘the authorisation
procedure set up by the host Member State must neither delay nor complicate exercise of the
right of persons established in another Member State to provide their services on the territory of
the first State where examination of the conditions governing access to the activities concerned
has been carried out and it has been established that those conditions are satisfied’. (35)
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44.      It may be inferred from all of the foregoing that the Court attaches particular importance
to the effectiveness of national administrative obligations which entail, a priori, discrimination
prohibited under Community law. Justifications linked to such important matters as security or
consumer protection are not persuasive where one of the objectives of the Community is at
stake. Although the statement of the law set out was developed in the context of the fundamental
freedoms, I believe that its theoretical structure may be extrapolated to the present case.

45.      In its written observations, the Italian Government contends that the contested measures
play an important role in combating fraud and employment black markets. The Italian
Government maintains that the gathering of information about all part-time contracts represents
a source of data which may be used to draw up and implement public policies. However, the
Commission argues that the obligations entail an obstacle which is incompatible with Directive
97/81 and with its objective of promoting a type of contract which, in the present case, has been
obstructed without any justification.

46.            The severity that the Court displays towards national discriminatory acts, which are
expressly prohibited under Community law, indicates that the argument put forward by the
Italian Government is unlikely to be successful. There is no doubt that the disputed measures are
appropriate to attain the objectives pursued, but, in line with the necessity test, an assessment of
whether there are other less onerous solutions demonstrates that the Italian legislation does not
comply with the directive. The obligation to submit a copy of all part-time contracts may be
easily replaced by other procedures which are equally effective but less costly for employers,
who must comply with a requirement which, in principle, is already fulfilled by the employment
authority within its remit of supervision, inspection and enforcement.

47.            The creation of administrative duties for the purposes of reducing or lightening the
responsibilities of the public administration is not always a sign of good public management.
Pointless procedures, the raising of private funds to carry out tasks of doubtful use, and the
supervisory zeal of the administrative authorities are symptoms which become even more
contentious if they are employed in a discriminatory manner and aimed only at a particular
group. I feel moved to recall the civil servant Ramón Villamil, the tragic hero of Miau, a novel
in which Benito Pérez Galdós portrays those who struggle against the forces of bureaucracy
without success or reward, engulfed by an administrative system which feeds on its own
unnecessary procedures. (36)

48.      The notification obligation in dispute in the present proceedings is not compatible with
the importance which Directive 97/81 attaches to part-time work or with the prohibition of
discrimination it contains. Since there are other less onerous measures which the Italian
Government could use to achieve the same aims, the obligation laid down in Article 2 of
Legislative Decree 61/2000 is disproportionate and, accordingly, contrary to Clause 5(1)(a) of
the Framework Agreement set out in Directive 97/81.

49.      That conclusion is bolstered further when account is taken of the penalties resulting from
an infringement of the contested obligation.

3.      The administrative penalties

50.            It is settled case-law that the administrative measures or penalties adopted by the
Member States to implement Community law must not go beyond what is strictly necessary for
the objectives pursued. In that regard, a penalty must not be so disproportionate to the gravity of
the infringement that it becomes an obstacle to the freedoms enshrined in the Treaty. (37) The
Court has also confirmed that, where a national administrative measure is ruled incompatible
with Community law, the penalty provided for to guarantee compliance with that measure
similarly becomes contrary to Community law. (38)

51.      Should the Court take the view that the obligation to notify part-time contracts infringes
Directive 97/81, it will not be necessary to analyse the penalty in any more detail. I have already
pointed out that, were the administrative measure to be declared unlawful, that declaration
would apply equally to the penalty. However, in case the Court does not share my view with
regard to the notification obligation, I will now go on to examine the lawfulness of the penalties
laid down in Article 8 of Legislative Decree 61/2000.
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52.      The Member States enjoy a wide discretion when it comes to the adoption of measures to
safeguard Community law. In both the harmonised sectors and sectors where Member States
may choose not to harmonise their legislation, provisions designed to combat breaches of
obligations, in particular those of a punitive nature, are drawn up and enforced by the Member
States as they see fit. However, that rule is subject to the aforementioned obligation, incumbent
on the Member States, to respect the Community principles of effectiveness, equivalence and
proportionality.

53.        A system of penalties, be it criminal or administrative, aimed at enforcing Community
law, must incorporate certain safeguards relating to procedure and substance.  (39) The
procedural guarantees are protected by means of the principles of effectiveness and
equivalence,  (40) while the substantive guarantees are protected by the principle of
proportionality.

54.            In the case before the Court, there is no reason to call into question the procedure
followed before the Italian administrative authorities and courts, but there is reason to question
the substantive provisions of the contested measures. It is therefore necessary to carry out a
proportionality test.

55.      I have already explained that, under Legislative Decree 61/2000, employers are punished
with a fine of EUR 15 for each employee concerned and for each day of delay in notifying the
contracts they have concluded. Moreover, there is no ceiling at all on the fine; since it is a
continuing infringement, the unlawful act may carry on for a long period of time, which
increases the amount payable without limit.

56.            That type of system causes serious difficulties with regard to culpability. Although
administrative penalties are not as severe as penalties in criminal law, the same general
principles are applied in both systems. In my opinion in Commission v Council, I argued that
that parallel between criminal and administrative penalties may also be found in the case-law of
the Court.  (41) The rigour with which the principles are applied varies, but it is clear that
principles such as the presumption of innocence, the ne bis in idem rule, lawfulness and
culpability are legislative constructs which are applicable to both criminal law and the penalties
implemented by the administrative authorities. (42)

57.      On that basis, it is my view that the penalties laid down in Decree 61/2000 are unlawful
in the light of the principle of culpability, which requires that the penalty must reflect the intent
of the infringer. To safeguard that principle, legal systems include corrective criteria which find
expression in grounds for mitigation or aggravation. Following the same approach, the conduct
is typically classified as either fraudulent or negligent. The penalty is therefore adjusted by
reference to the degree of intent shown by the perpetrator, which in turn indicates his liability
for the infringement. In case-law, that operation is treated as an aspect of the principle of
proportionality. (43)

58.      In Louloudakis, (44) the Court held that a national penalty imposed automatically and on
the basis of a single criterion as the reference point, namely the cubic capacity of a vehicle,
without taking into account the age of the vehicle or other requirements and rules with which
the owner had complied, was incompatible with Community law. (45) Although the Court left
the final assessment of the measure to the national court, the considerations put forward in the
judgment on the question of culpability are relevant to the present case.

59.      To my mind, penalties imposed without limit on the basis of the length of time and the
number of employees involved, without being subject to corrective criteria which adjust the
punishment according to the culpability of the infringer, contravene the Community principle of
proportionality. The administrative obligation consisting of submitting a copy of each part-time
contract concluded is supplemented by a punitive element which, once employers are aware of
it, serves to discourage that type of employment contract. The possibility of being penalised
without limit, simply on the basis of the amount of time that has passed, leads employers to
choose other types of contract. The incentive to conclude different forms of contract is greater
still when full-time employment contracts are not subject to the same penalties.

60.            However, I propose that the Court should leave the decision on that matter to the
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Landesgericht Bozen. The automatic nature of the penalty concerned must be analysed in the
context of the Italian system of administrative penalties as a whole. Only if it is established that
no corrective criteria are taken into account when determining the degree of culpability of the
infringer will there be a contravention of Community law. The referring court is in a better
position than the Court of Justice to conduct a systematic appraisal of a specific field of Italian
law. The solution which I suggest be provided to the Landesgericht Bozen is simple: if, under
national law, there is no provision for any adjustment of the penalties set out in Legislative
Decree 61/2000, there is an infringement of the Community principle of proportionality.

C –    The administrative obligations under Legislative Decree 61/2000 in the light of Directive
76/207

61.      Finally, it is necessary to ascertain whether there has been an infringement of Directive
76/207. I have already pointed out that there is no relationship of general rule to special rule
between that directive and Directive 97/81, which means that the two provisions may be
interpreted jointly. Having established that the contested measures are incompatible with
Directive 97/81, in my view, it is unnecessary to analyse the difficulties posed by Legislative
Decree 61/2000 with regard to discrimination on grounds of sex. However, I feel that some
guidance in that connection will help the national court to adopt the correct decision.

62.      Although the Italian Government does not refer in its written observations to the conflict
between Directive 76/207 and national law, the Commission has made assertions in that
connection, to the effect that the provisions of that directive are not applicable to the present
proceedings.

63.      I do not share the Commission’s view.

64.            Since Jenkins,  (46) it has been clear that in the sphere of social policy, and more
particularly in the fight against different treatment on grounds of sex, Community law also
precludes indirect discrimination. That case concerned a part-time female worker whose pay
was substantially lower than that of her male colleagues. The defendant claimed that the
difference in pay was not aimed at creating a distinct regime for men and women but rather at
adjusting the wages to the specific characteristics of full-time employees on the one hand and
part-time employees on the other. The Court held that such a difference in treatment was
compatible with the principle of non-discrimination on grounds of sex with regard to pay
(Article 141 EC) provided that it was objectively justified,  (47) but pointed out that if the
number of women who carried on full-time work was significantly lower than the number of
men, there would be unlawful discrimination. (48)

65.      The equality test introduced in Jenkins calls for a factual analysis which the Court is not
always able to carry out. Accordingly, the Court stated that it is for the national court to evaluate
the facts in order to determine whether there is discrimination between men and women, having
regard to a number of factors, such as statistics drawn up by the national employment authority
or other equivalent data. (49)

66.      The Jenkins judgment has become settled case-law, (50) albeit mainly in the context of
Article 141 EC, whose provisions on equal pay have their own special characteristics. In short,
indirect discrimination on grounds of sex is currently prohibited to the same extent as direct
discrimination. A particularly revealing example is Article 2(2) of Council Directive 97/80/EC
of 15 December 1997 on the burden of proof in cases of discrimination based on sex, (51) which
contains an expression of the Jenkins case-law:

‘For purposes of the principle of equal treatment … indirect discrimination shall exist where an
apparently neutral provision, criterion or practice disadvantages a substantially higher
proportion of the members of one sex unless that provision, criterion or practice is appropriate
and necessary and can be justified by objective factors unrelated to sex.’ (52)

67.            Since Article 2(2) of Directive 97/80 governs discriminatory situations prohibited by
Directive 76/207, the Jenkins case-law must apply to the present case.

68.            In those circumstances, it is merely necessary to refer to the analysis of the Italian
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provisions I carried out above. Following that assessment, I suggest that the Court should hold
that the introduction of measures which impede the promotion of part-time work are liable to
restrict access to employment. For the reasons set out in paragraphs 36 to 60 of this Opinion, the
disputed national measures discourage the recruitment of part-time workers. Having made that
statement of the law, it is for the Landesgericht Bozen to determine whether the facts constitute
evidence of discrimination on grounds of sex. If the result of that assessment shows that the
measure affects a significantly higher percentage of women than men, the national court must
find that there is an infringement of Directive 76/207, specifically Article 3 thereof.

VI –  Conclusion

69.      In the light of the foregoing considerations, I propose that the Court should reply to the
question referred by the Landesgericht Bozen, declaring that:

Clauses 4 and 5 of the Framework Agreement on part-time work concluded by UNICE, CEEP
and the ETUC, annexed to Council Directive 97/81/EC of 15  December 1997, must be
interpreted as meaning that they preclude national legislation requiring that a copy of all part-
time contracts be sent to the administrative authorities within 30 days of their conclusion.

Article 3 of Council Directive 76/207/EEC of 9 February 1976 on the implementation of the
principle of equal treatment for men and women as regards access to employment, vocational
training and promotion, and working conditions must be interpreted as meaning that it precludes
national legislation requiring that a copy of all part-time contracts be sent to the administrative
authorities within 30 days of their conclusion, where it is demonstrated that the measure affects
a significantly higher percentage of women than men. It is for the national court to determine
whether the facts constitute evidence of discrimination on grounds of sex.
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